I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
JOHN R. RI CHARDSON, )
) BK No. 90-40185
Debt or, )
)
JOHN R. RI CHARDSON, g
Plaintiff, )
) ADVERSARY NO
) 90- 0129
V. )
)
DEBORAH RI CHARDSON LENI CK, )
)
Def endant . )

Menor andum and Or der

Debt or, John Ri chardson, seeks to avoid the |ien of defendant,
Debor ah Ri chardson Leni ck, as an unsecured clai munder 11 U. S. C.
8506(d). The def endant hol ds a second nort gage on real property owned
by t he debt or, and t he parties have sti pul ated t hat t he val ue of the
property is |l ess than the bal ance due to the first nortgagee, Farm
Credit Bank of St. Louis ("FarmCredit"). The defendant asserts that
t he debt or may not use 8506(d) to avoid liens for his personal benefit
where there is no benefit to the bankruptcy estate. The defendant
further asserts that the debtor's action under 8506(d) i s inappropriate
because t here has been no determ nation of her claimas all owed or
di sal |l owed and t hat, therefore, her Iien nust pass through bankruptcy
unaf f ect ed.

The facts are not in dispute. The debtor filed his Chapter 7

bankruptcy petition on February 15, 1990, and recei ved an order of



di scharge on July 10, 1990. On February 23, 1990, the defendant
filed a proof of claiminthe debtor's bankruptcy proceedi ng show ng a
cl ai m of $60, 000 secured by a second nortgage on the property in
guestion. The nortgage was execut ed i n August 1979 to effectuate a
marital settl enent agreenent i n which the def endant agreed to quitclaim
her interest inthe parties' real estate tothe debtor in exchange for
a | unp sumpaynent secured by t he second nortgage. The debtor does not
di sput e t he anount of t he defendant' s cl ai mfor the bal ance remai ni ng
due on this paynent.

On March 19, 1990, followingthe filing of the defendant's proof
of claim the debtor and Farm Credit entered into a stipul ation
agreenment in which the debtor agreed to execute a deed in |lieu of
foreclosureto FarmCredit with respect tothe subject property.! As
part of this agreenment, the debtor prom sed to convey good and
mar ketabletitleto FarmCredit subject onlytoalienfor 1990 real
estate taxes. At thetine of the debtor's bankruptcy filing, thetotal
i ndebt edness secured by FarmCredit's first nortgage was $196, 877. 40,
and the value of the debtor's property was alleged to be $146, 300.

Sections 506 (a) and (d) were i ncludedinthe Code to governthe

definition andtreatnment of secured clains.? Application of subsection

!Notice was given to creditors of the stipulation agreenment
bet ween the debtor and Farm Credit, and, having received no
obj ections, the Court approved the agreenent and nmade it an order of
the Court on April 19, 1990.

2Sections 506(a) and (d) provide in relevant part:

(a) An allowed claimof a creditor secured by
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(a) results inbifurcationof previously securedclains. It provides
that aclaimis securedonly tothe extent of the val ue of the property
whi ch serves as col | ateral and that the renmai nder of theclaim upto
t he anount of the original obligation, isunsecured. Subsection (d)
provides, with immterial exceptions, that alien which is not an
al | owed secured claimis void. The conbi ned effect of these
subsectionsisto"strip down" liens to the value of the security.

Matter of Lindsey, 823 F.2d 189 (7th Cir. 1987).

The def endant argues t hat t he debtor may not avoi d her |i en under
8506(d) when t he sol e purpose is to benefit the debtor personally by
all owi ng the agreenment with FarmCredit to go forward. Wil e the
def endant cites no authority for the propositionthat |ien avoi dance
under 8506(d) must serve sone "bankruptcy purpose,” recent cases
di scussi ng t he use of 8506(d) by Chapter 7 debtors have touched on this
issue. Seelnre Dewsnup, 908 F.2d 588 (10th Gr. 1990); Inre Gagli a,

889 F. 2d 1304 (3rd Cir. 1989). These cases are divided on the rol e of
8506(d) lien avoidance in Chapter 7 |iquidation proceedings.

The Dewsnup court, espousi hg what is characterized asthe mnority

a lien on property in which the estate has an

interest, . . . is a secured claimto the

ext ent of t he val ue of such creditor's interest

in the estate's interest in such property, .
and is an unsecured claimto the extent that

t he val ue of such creditor's interest . . . is

| ess than the amount of such allowed claim

(d) To the extent that a lien secures a claim
agai nst the debtor that is not an all owed
secured claim such lien is void. .

11 U.S.C. §8506(a), (d).



view, found that 8506(d) was not neant to be used in aliquidation
proceedi ngtorenove, for the debtor's own benefit, encunbrances in
excess of the val ue of the debtor's real property. The court stated
that to allow such use of 8506(d) would give debtors nore in a
['i qui dati on proceedi ng t han t hey woul d recei ve under t he reorgani zati on
provi sions of the Code. The court concluded that, rather than
perm tting Chapter 7 debtors to avoi d undersecured |liens andretain
property for their own benefit, 8506(d) was intendedtofacilitatethe
di sposition of property inreorgani zati on proceedi ngs (Chapters 11, 12

and 13), which encourage repaynent to creditors. See alsolnre

Mammoser, 115 B. R 758 (Bankr. WD. N. Y. 1990); Inre Shrum 98 B. R
995 (Bankr. WD. kla. 1989); Inre Maitland, 61 B. R 130 (Bankr. E. D.

Va. 1986); In re Mahaner, 34 B.R 308 (Bankr. WD. N Y. 1983).

I nGaglia, by contrast, the court statedthe majority viewt hat
8506(d) allows a Chapter 7 debtor to avoid |liens on property even
t hough the property is abandoned as being of no benefit to the
bankruptcy estate. The Gaglia court observed t hat applicati on of
8506(d) pl aces undersecured creditorsinnowrse positionthanif the
property were liquidatedinaforcedsale. At the sanetinme, Chapter
7 debtors may real i ze significant benefits fromlien avoi dance i nthat
t hey have an i ncreased opportunity to retain their property. The
court, citingthe 7th Circuit decisioninLindsey, notedthat use of
8506(d) further enhances the Chapter 7 debtor's fresh start inthat the
debt or may prevent alienor fromwaitingto forecl ose after bankruptcy

so as to obtain adeficiency judgnent. See alsolnre Fol endore, 862

F.2d 1537 (11th Cir. 1989); Inre Zlogar, 101 B.R 1 (Bankr. ND. I1I1I.
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1989); Inre Garnett, 838 B.R 123 (Bankr. WD. Ky. 1988), aff'd 99 B. R

757 (WD. Ky. 1989); In re Tanner, 14 B.R 933 (Bankr. W D. Pa.

Wi | e not expressly addressing the i ssue of |ien avoi dance by
Chapter 7 debtors, the 7th Circuit Court of Appeals in Lindsey
inplicitly sanctioned the use of 8506(d) inliquidation proceedi ngs
even when t he purpose is to avoi d excess liens for the sol e benefit of
t he debtor. The court stated that 8506, ininteractionwith 11 U S.C
8501, enabl es the debtor to "precipitate" forecl osure proceedi ngs to
reduce t he amount of secured cl ains and gai n the benefit of tenporarily
depressed real estate prices. Lindsey, 823 F.2d at 191. The court
further noted that use of 8506(d) enabl es the Chapter 7 debtor to
simulate the results of aforced sale w thinthe bankruptcy context,
t hus assuring the debtor a"fresh start" after bankruptcy. [d. at 191-
92.

Thi s Court, bei ng bound byLindsey, adopts the viewthat 8506(d)
isnot restrictedtouse for aparticul ar bankruptcy purpose and i s,
t herefore, avail abl e for the benefit of the Chapter 7 debtor. Inthe
present case, the debtor seeks to renove t he defendant' s |i en, which
exceeds t he val ue of the debtor's property, in order to convey the
property free and clear of lienstothe first nortgagee in satisfaction
of hi s indebtedness tothat creditor. Theintended result is noworse
for the defendant thanif the first nortgagee had f orecl osed on and
sol d t he property outside of bankruptcy, whil e the debtor's use of

8506(d) withinthe context of this proceedi ng protects the debtor's

1981).



fresh start follow ng bankruptcy. See Lindsey.?3

Contrary to the defendant's contention, 8506 by its ternms i s not
limtedto any particul ar purpose under the Code. See Zl ogar. Since
the debtor's use of 8506(d) is consistent with the | anguage and
i ntended effect of this provision, the Court finds that the debtor may
properly invoke 8506(d) to avoid the defendant's I|ien.

The def endant additionally takes i ssue with t he procedural steps
foll owed by the debtor in seekingto avoidher lien. As aprelimnary
matter, she asserts that the debtor has failed to conmply with
Bankr upt cy Rul e 7003 gover ni ng adver sary proceedi ngs i n t hat the debt or
commenced his actiontoavoidliens with a pl eadi ng desi gnated as a

"nmotion" rather than as a "conplaint.” See Bankr. Rule 9004(b); 9

Collier on Bankruptcy, 117003.05, 7003.06 (15th ed. 1990).
The def endant i s correct that an adversary proceedi ng t o det er m ne
the validity, priority, or extent of alien should be commenced by

filing aconplaint. See Bankr. Rul es 7001(2); 7003. * However, despite

3As stated in Lindsey:

If [the secured] creditor bypassed bankruptcy and
foreclosed his |lien, he would obtain the market val ue of
the interest secured by the lien and a deficiency judgnment
for the rest. Section 506 gives hima secured interest

equal to the market value of his interest, and nmakes
hi m an unsecured creditor for the rest, which is all that
a judgnment creditor is anyway.

823 F.2d at 191.

“By contrast, a proceeding under 11 U.S.C 8522(f) to avoid
liens that inpair a debtor's exenptions is a contested matter under
Bankruptcy Rule 9014 and is properly comenced through the filing of
a notion. See Bankr. Rule 4003(d). Rule 4003(d) is an exception to
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t he t erm nol ogy used by t he debtor here, the debtor's actionwas filed
as an adversary proceeding, therequisitefilingfee was paid, and
summons was i ssued and served in accordance with the procedures
appl i cabl e to adversary proceedi ngs. The debtor's error in designating
hi s pl eadi ng was a m nor one and di d not af fect any substanti al right
of the parties. Accordingly, it will be disregarded by the Court as

harm ess error. Bankr. Rule 9005; 9 Collier on Bankruptcy, par.

9004. 01, at 9004-1.

The def endant argues, in any event, that 8506(d) nay not be used
to avoi d her |ien because there nust first be a determ nati on by t he
Court that the clai msecured by her lienis disallowd. See 11 U S.C
8§502. Prior toits amendnent in 1984, 8506(d) providedthat alien
coul d not be avoidedif "aparty ininterest [had] not requestedthat
t he court determ ne and al | owor di sall owsuch cl ai munder 8502 . . .
" 11 U.S.C. 8506(d)(1978). This provision required that the
I i enhol der be gi ven the opportunity for his "day i n court"” before any
action affectingtheliencouldbetaken, and, if noparty ininterest
request ed al l owance or disall owance of the claim the |ien woul d
survi ve t he bankruptcy case evenif theentire personal liability of

t he debt or were extingui shed. 3Collier on Bankruptcy, par. 506.07, at

506-68 to 506-69.

the general rule that |ien avoidance actions be brought as adversary
proceedi ngs and is a recognition that section 522(f) cases involve,
for the nost part, sinple valuation questions, in which the fornal
procedural approach set out in Part VIl of the Bankruptcy Rules is

I nappropriate. 8 Collier on Bankruptcy, par. 4003.6, at 4003-13; see
9 id. at 9014-5.




Section 506(d) was anended in 1984 to del ete t he requi renent t hat
a cl ai mbe di sal | owed under 8502 prior to lien avoi dance under 8506(d) .
The anended 8506(d), applicableinthis proceeding, incorporatesthe
noti ce aspect of former 8506(d) by providingthat liensw |l not be
avoi ded sol el y because a proof of clai mhas not beenfiled. 11 U S. C

8506(d) (2); see Matter of Fol endore, 862 F. 2d 1537 (11th Cir. 1989); 3

Collier on Bankruptcy, par. 506.07, at 506-69 to 506-70.

The def endant here has filed a proof of claimin the debtor's
bankruptcy proceedi ng, and the debtor is entitled to avoid the
def endant’' s | i en under 8506(d) even t hough no separate proceedingto
di sal | owher cl ai mhas been hel d. The debtor's action under 8506(d) is

a proper neans to chall enge the defendant's lien. See alsolnre

Gaglia, 889 F.2d 1304 (3rd Cir. 1989); Inre Garnett, 88 B.R 123
(Bankr. WD. Ky. 1988).

For the reasons stated, the Court holds that the defendant's
unsecured |ien agai nst the debtor's property is void pursuant to
8506(d) .

T 1S SO ORDERED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 27. 1990




